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RECENT CASES 403 

death of the wife, sue out a writ of error to review the decree, though 
it does not appear from the record that the wife left property in which the 
surviving husband will take an interest on the decree being reversed. 

There is a conflict in the holdings of the court upon this subject. An 
action to procure a judgment of divorce is a purely personal one, and cannot 
survive the death of either party, and a court is deprived of the power to 
review. Kirschner v. Dietrich, no Cal. 502. Such death operates to abate 
the action. Barney v. Barney, 14 Iowa 189. A motion to set aside a 
decree after death of one of the parties will be denied, Watson v. Watson, 
1 Hun. 267. But a separate action in the nature of a bill of revivor may 
be brought, which will bring all the heirs and interested persons in to 
defend. Groh v. Groh, 171 N. Y. Supp. 985; Zoellner v. Zoellner, 46 Mich. 
511. But there must be sufficient grounds for granting a new trial. Roberts 
v. Roberts, 19 R. I. 349. While in Israel v. Arthur, 8 Colo. 85, it was held 
that a decree could be reviewed on a writ of error, whether property 
rights are affected or not. Boyd's Appeal, 38 Pa. St. 241. But it will 
not lie against anyone but him who was a party or privy to the first 
judgment. Wren v. Morse et al. 7 111. 72. And when a court once acquires 
full jurisdiction, during the life-time of both parties, the death of one after 
trial will not abate the suit; it is but an irregularity. Danforth v. Danforth, 
118 111. 236. 

Dying Declarations — Admissibility. — State v. Hood, 59 S. E. 971 
(W. Va.). — Held, that it is no ground for excluding a dying declara- 
tion that it does not appear that the declarant does not believe in God, and 
rewards and punishments after death. 

The first reported case of a dying declaration being admitted as evidence 
was in 1722, in Rex v. Reason, 1 Strange 499. Common law was that one who 
does not believe in the existence of a Supreme Being who will punish false 
swearing in a future world is incompetent, and consequently, dying declara- 
tions would not be admissible. 1 Greenleaf Ev. Sec. 157; State v. Ah Lee, 8 
Ore. 218. But many states hold that this rule has been abrogated, People v. 
Sanford, 43 Cal. 29, and that a situation so solemn and so awful as impending 
death is considered by law as creating an obligation equal to that imposed 
by an oath, Dixon v. State, 13 Fla. 636, but the use of profane language imme- 
diately preceding the statement is hardly to be reconciled with such an 
assumption. Tracy v. People, 97 111. 101. And a disregard of the law of God 
in his outpourings of blasphemy should surely affect the credibility of the 
declaration when admitted. Nesbit v. State, 43 Ga. 238. Some cases go fur- 
ther and say no reliance whatever should be placed on them, State v. Elliott, 
45 Iowa 486, and the extreme ruling is that non-belief in God renders them 
inadmissible, but the law will presume such belief until contrary is proved, 
Donnelly v. State, 26 N. J. L. 463. 

Easements — Extent of Right — Burden of Proof. — Atterbury v. 
McClure, 104 S. W. 958 (Ky.). — Held, that the long and uninterrupted use 
of a roadway across the land of the defendant casts upon him the burden 
of showing that it was merely permissive. 

It is a well-established rule that the mere permissive use of the land 
of another for any length of time will not ripen into a prescriptive right and 
may be prohibited or discontinued at the pleasure of the owner. Hagerle v. 
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Beebe, 123 Iowa 620; Belser v. Moore, 73 Ark. 296. But it is held that the 
use of a way for the statutory period, unexplained, raises the presumption 
that it is used under a claim or assertion of right, and not by permission, 
and casts upon the owner of the soil the burden of showing that it is merely 
permissive. Hammon v. Zehner, 23 Barb. 473 ; Clement v. Battee, 65 N. J. L. 
674. Pavey v. Vance, 56 Ohio St. 162. Some courts have held that 
the use of land, whenever one sees fit and without asking leave, is an adverse 
use. However, the use of a way without objection or hindrance is not 
inconsistent with its use by permission. It must appear that the use was 
enjoyed under such circumstances as to indicate that it was claimed as a 
right and not regarded by the parties as a mere privilege revocable at the 
pleasure of the owner of the soil. C. B. & Q. R. R. Co. v. Ives, 202 111. 71 ; 
Conyers v. Scott, 94 Ky. 123. 

False Imprisonment — Arrest on Criminal Charge — Damages — Ele- 
ments of Compensation.— Clark v. Tilton, 68 Atl. 335 (N. H.).—Held, 
that the measure of damages would be the amount which would compensate 
plaintiff for the injury he had sustained because of the arrest, and not such 
damages as resulted to him by the suppression of the criminal prosecution. 

It seems that the courts have been far from uniform in allowing the 
expenses incurred in the prosecution of cases of torts to be recovered as 
damages. Bank v. Williams, 62 Kan. 431; Wilson v. Town of Granby, 
47 Conn. 59. In general, the principle which seems to guide the 
courts in this regard is the distinction drawn as to the malice or negligence 
of the act complained of. Clark v. Wolfe, 115 Ga. 320; Eatman v. Railroad 
Co., 35 La. Ann. 1018. In actions for false imprisonment, however, the 
courts have allowed counsel's fee and costs necessarily incurred because of the 
false imprisonment to be considered with other expenses in the jury's esti- 
mate of damages, even though no bad faith or litigious conduct on the part 
of the plaintiff appears. Stewart v. Kimball, 43 Mich. 443; Parsons v. Har- 
per, 16 Gratt. 64. And as a general rule it is held that the measure of dam- 
ages in these cases is the actual expense incurred. Duggan v. B. & O. R. R., 
159 Pa. St. 248; Woodfolk v. Sweeper, 2 Humphr. 88. 

Garnishment— Summons— When Issued.— Webster Mfg. Co. v. Pen- 
■rod, 114 N. W. 257 (Minn.).— Held, that a garnishee summons is issued 
when delivered by the plaintiff or his attorney to the proper officer for 
service upon the garnishee, and when the writ is sent to the officer by mail, 
delivery is not completed until received by him. 

In those states in which the issuing of the writ is the commencement of 
the action, "issuing" is generally construed to mean the delivery of the writ 
to the sheriff with the intent to have it served. Wilkins v. Worthen, 62 Ark. 
401. And a writ is said to be "delivered" within the meaning of this rule 
when it is placed in the hands of the proper officer or deposited in a place 
designated or provided by the officer for that purpose, or put in the course 
of delivery. Mich. Ins. Bank v. Eldred, 130 U. S. 693 ; Webster v. Sharpe, 
116 N. C. 466. So, as it is held in some states that when a letter is placed 
in the post-office it passes out of control of the sender and into that of the 
person to whom it is addressed, Taylor v. Merchants Life Ins. Co., 9 How. 
390, by analogy, the writ is deemed by some courts to be delivered to the 
officer when it is mailed, addressed to him. Burdich v. Green, 18 Johns. 14- 



